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PARTI- OVERVIEW

This is an Application for a declaration that requiring applicants for Canadian citizenship
to take an oath or affirmation that contains the phrase “...J will be faithful and bear true
allegiance to Her Majesty Queen Elizabeth the Second, Queen of Canada, Her Heirs and
Successors ...” contravenes the rights enshrined in sections 2(a), 2(b) and 15(1) of the
Canadian Charter of Rights and Freedoms'.

2. The Applicants are permanent residents of Canada who wish to become Canadian citizens
and enjoy the privileges of Canadian citizenship. However, the Applicants have religious
and/or conscientious béliefs, including a belief in the fundamental equality of human
beings, which have caused them to have conscientious objections to taking an oath to a
monarch.

The requirement to take the citizenship oath as a condition to citizenship has effectively
barred the Applicants from the privileges of citizenship because of their religious and/or
conscientious beliefs, which are protected by the freedom of conscience and religion
guarantee of Section 2(a) of the Charter.

4. The oath requirement imposes a coercive burden on the Applicants to express meaning or
content to which they are strongly opposed. Moreover, if the Applicants took the oath,
they would be bound in allegiance to the Queen and would not be able to engage in .
activities aimed at abolishing the monarchy. The oath requirement violates the Applicants’

freedom of expression under Section 2(b) of the Charter.

! Canadian Charter of Rights and Freedoms, Constitution Act, 1982, 1982, c. 11 (U.K.) (hereinafter, the “Charter”),
ss. 2 and 15.



5. The oath requirement discriminates against the Applicants on the basis of religion,
national origin and citizenship. People who do not have religious beliefs that bar them
from taking the oath do not suffer a coercive burden to relinquish their beliefs in order to
become citizens. People who are born in Canada receive citizenship automatically and do
not have to take the oath. They too do not suffer the same coercive burdens as do the
Applicants, who were all born outside of Canada, and who must compromise their beliefs
and limit their future activities in order to become citizens. The oath requirement violates
the Applicants’ right to equality under Section 15(1) of the Charter.

6. The requirement to take the citizenship oath is not a reasonable limit within the meaning
of Section 1 of the Charter, and is therefore of no force and effect pursuant to Section 52

of the Charter.

PARTII - SUMMARY OF THE FACTS

A.  The Canadian Citizenship Oath

7. Applicants for Canadian citizenship must take a citizenship oath in order to become
Canadian citizens.” The certificate of citizenship does not become effective until the oath
is taken.?

8. The citizenship oath, with the impugned phrase underlined and italicized (hereinafter, the
“Qath to the Quéen”), is:

I swear (or affirm) that I will be faithful and bear true allegiance to her Majesty
Queen Elizabeth the Second, Queen of Canada, Her Heirs and Successors, and

2 Citizenship Act, R.S.C. 1985, c. C-29 (hereinafter, the “Citizenship Act™), s. 3(1)(c).
* Ibid., s. 12(3).



10.

11.

12.

13.

14.

15.

that [ will falthfully observe the laws of Canada and fulfill my duties as a
Canadian citizen.*

Applicants for Canadian citizenship who are in Canada are normally required to take the
oath in front of a citizenship judge.’

Citizenship judges must follow procedures that “emphasize the significance of the
ceremony as a milestone in the lives of citizens” and “administer the oath of citizenship
with dignity and solemnity, allowing the greatest possible freedom in the religious
solemnization or the solemn affirmation thereof”.°

The applicant must be seen to take vthe citizenship oath.’

After taking the oath, applicants must sign a certificate certifying that they have taken the
oath.®

Any person who “for any purposes of [the Citizenship] Act makes any false
misrepresentation, commits fraud or knowingly conceals any material circumstances” is
guilty of an offence that is punishable by a fine and/or imprisonment.9

Persons born in Canada or born outside of Canada to a Canadian parent are not required to
take the citizenship oath.'®

Exemptions from taking the citizenship oath may be grémted to persons who are minors
and to persons who cannot understand the significance of the oath for reasons of mental

disability. No other exemptions are explicitly provided in the Citizenship ActM

* Ibid., s. 24 and Schedule.

> Citizenship Regulations, SOR/93-246 (hereinafter, the “Citizenship Regulations™), ss. 19(1)-(2) and 20(1).
® Ibid., s. 17(1)(a)-(b).

" Transcript of Cross-Examination of Rell DeShaw, Applicants’ Application Record, Tab 11, para.]162.

8 Citizenship Regulations, s. 21.

® Citizenship Act, 5. 29(2)

° 1bid., 5. 3(1)(a) and (b).

" 1bid., s. 5(3)(b) and (c).



B.

16.

17.

18.

19.

The Applicants

All of the Applicants are permanent residents of Canada and wish to become Canadian
citizens.'? The Applicants wish to enjoy the privileges of citizenship, including voting in
elections and traveling on a Canadian passport."
However, the Applicants have not become citizens because of their religious or
conscientious objectioﬁs to the Oath to the Queen."*
All of the Applicants would willingly take an oath to observe the laws of Canada and
fulfill their duties as Canadian citizens."’
The Applicant, Mr. Michael McAteer, is a comumitted republican and believes in a
democratic form of government.'® Mr. McAteer comes from a family of republicans who
supported Irish independence from British domination.'” His father fought in the Irish civil
war of the early 1920s and suffered persecution for his republican beliefs.'® He deposes:
8. I take oaths very seriously, and so taking an oath of allegiance to a
hereditary monarch who lives abroad would violate my conscience, be a betrayal
of my republican heritage and impede my activities in support of ending the
monarchy in Canada.
9. The institution of hereditary monarchy, with its hereditary privileges, its
perpetuation of a class system, and its insistence that the monarch be a member of

the established Church of England is anachronistic and discriminatory and has no
place in a democratic, multi-cultural, multi-ethnic, multi-religious country such as

12 Affidavit of Michael McAteer (hereinafter, “McAteer”), Applicants® Application Record, Tab 4, pg. 41, paras. 3
and 5; Affidavit of Simone Topey (hereinafter, “Topey”), Applicants’ Application Record, Tab 5, pg. 44, paras. 3
and 4; Affidavit of Dror Bar-Natan (hereinafier, “Bar-Natan™), Applicants’ Application Record, Tab 6, pgs. 47 and
49, paras. 10 and 18.

¥ McAteer, Applicants’ Application Record, Tab 4, pg. 41, para. 5; Topey, Applicants’ Application Record, Tab 5,
pg. 44, para. 5-6; Bar-Natan, Applicants’ Application Record, Tab. 6, pg. 49, para. 18.

' McAteer, Applicants’ Application Record, Tab 4, pgs. 41 — 42, paras. 6 - 9; Topey, Appllcants’ Application
Record, Tab 5, pgs. 44 — 45, paras. 7 - 8; Bar-Natan, Applicants’ Application Record, Tab 5, pg. 48, paras. 11 - 14.
1> McAteer, Applicants® Application Record, Tab 4, pg. 43, para. 11; Topey, Applicants’ Application Record, Tab 5,
pg. 4, para. 9; Bar-Natan, Applicants> Application Record, Tab 5, pg. 48, para. 15.

16 McAteer, Applicants’ Application Record, Tab 4, pg. 42, para. §.

' Ibid., pg. 42, para. 7.

8 Ibid, pg. 42, para. 7.



Canada. I will not take an Oath to such an institution because it is not in keeping
with my beliefs of egalitarianism and democracy.”

20. The Applicant, Ms. Simone Topey, is a Rastafarian. One of the beliefs of the Rastafarian
religion is that the current society is Babylon. To Rastafarians, the Queen, as the head of
state of Canada, is regarded as the head of Babylon. It would deeply violate her religious
belief to take any kind of oath to the person who is the head of Babylon.?

21. The Applicant, Mr. Dror Bar-Natan, states that the Oath to the Queen is “repulsive” to him
because:

it states that some people, the royals and their heirs, are born with privilege. It is a
historic remnant of a time we all believe has passed, in which the children of
peasants could be nothing but peasants, and in which aristocracy existed as a

closed club.

... . [It is] a symbol that we aren’t all equal and that some of us have to bow to
others for reasons of ancestry alone.”’

Affirming allegiance to the Queen would deeply violate Mr. Bar-Natan’s conscience.
22.  Although his wife and son have taken the oath and become citizens, Mr. Bar-Natan has

not on account of his conscientious beliefs.?

C.  Charles Roach and the History of the Proceedings

23.  This Application was initiated by Mr. Charles Roach, who passed away in October 2012.%
24.  Mr. Roach immigrated to Canada in 1955.%* He became a lawyer in Ontario in 1963.% He

was a republican and believed that state power should reside with the people and their

¥ Ibid., pg. 42, paras. 8-9.

2 Topey, Applicants’® Application Record, Tab 5, pgs. 44-45, para. 7.

2l Bar-Natan, Applicants’ Application Record, Tab 5, pg. 48, paras. 12-14.

2 Ibid., pg. 48, para. 10

3 Affidavit of Randall White (hereinafter, “White™), Applicants’ Application Record, Tab 9, pg. 63, para. 13.

** Roach v. Canada (Attorney General), [2009] O.J. No. 737, para. 15; White, Applicants’ Application Record, Tab
9, pg. 64, para. 15.



25.

26.

elected representatives and not with a person who inherited the office.” He believed that
“it would be hypocritical and contrary to the dictates of his conscience to swear fealty to
an hereditary monarch as this would violate his passionate belief in the equality of human
beings and his opposition to racial hierarchies.””’

In 1988, Mr. Roach, who was a permanent resident, was informed by the Law Society of
Upper Canada that he had to be a citizen by July 1, 1989 in order to continue practicing
law in Ontario.”® Mr. Roach applied for citizenship and was told that he had satisfied all
the preconditions for a grant of citizenship.?’ All that remained was for him to attend a
citizenship ceremony and take the citizenship oath. At the ceremony, Mr. Roach asked if
he could take the oath without the Oath to the Queen.*® He was told that he could not.>!
Mr. Roach declined to take the oath and his certificate of citizénship was withheld.*?
However, before the deadline set by the Law Society of Upper Canada had passed, the
Law Society Act was amended in accordance with the Supreme Court’s decision in
Andrews v. Law Society of British Columbia®, which held that it is contrary to Section 15

of the Charter to restrict the practice of law to Canadian citizens. Thus Mr. Roach

remained a member of the bar.>*

» Roachv. Canada (Attorney General), [2009] O.J. No. 737, para. 16; White, Applicants’ Application Record, Tab
9, pg. 64, para. 16.

% Roach v. Canada (Attorney General), [2009] O.J. No. 737, para. 17, White, Applicants’ Application Record, Tab
9, pg. 64, para. 19.

" Roach v. Canada (Attorney General), [2009] O.J. No. 737, para. 22

2 Ibid., para. 18; Transcript of Cross-Examination of Rell DeShaw, Applicants® Application Record, Tab 11, para.

322.

® Roach v. Canada (Attorney General), [2009] O.J. No. 737, para. 18.
% Ibid., para. 19.

*! Ibid., para. 19.

% Ibid,, para. 19.

3311989] 1 S.C.R. 143 (hereinafter, “Andrews™), para. 18.

* Roach v. Canada (Attorney General), [2009] O.J. No. 737, para. 20.



27.

28.

29.

30.

In 1994, Mr. Roach was invited to apply for the position of provincial court judge but he
declined because he kﬂew that he would have to take the Oath to the Queen.>

Mr. Roach applied to the Federal Court seeking a declaration that the Oath to the Queen
violated sections 2(a) through (d), 12 and 15(1) of the Charter*® The application was
struck out on the grounds that it disclosed no reasonable cause of action.”’

The present application was commenced on December 7, 2005 under the Class
Proceedings Act 1992, S.0. 1992, c. 6. The Respondent moved to strike or stay the
application but the Respondent’s motion was dismissed.*® The motion for certification was
dismissed® and the proceeding was continued as this application.

Howard Gomberg, a former plaintiff in this proceeding,* is Jewish. It is against his
religious tradition to affirm allegiance to anyone other than God. Mr. Gomberg also
believes in equality and that no human being is born better than any other human being.
Although he felt that taking the Oath to the Queen was a violation of his réligion and
conscience, he decided to téke it, under duress, because he would have suffered
professional difficulties and would have been excluded from fully participating in
Canadian life had he not became a Canadian citizen. Since taking the Oath to the Queen,
he deposes that he has “suffered ongoing mental anguish having taken a solemn Oath to be

loyal to an institution and political theory that I do not believe in.”*!

35 Roach v. Canada (Attorney General), [2009] O.J. No. 737, para. 22; White, Applicants’ Application Record, Tab

9, pg. 66, para. 23. '

z: Roach v. Canada (Minister of State for Multiculturalism and Citizenship (C.A.)), [1994] 2 F.C. 406, para. 34.
Ibid., para. 1.

38 Roach v. Canada (Minister of State, Multiculturalism and Citizenship), 86 O.R. (3d) 101.

% Roach v. Canada (Attorney General), [2009] O.J. No. 737.

% Roach v. Ontario (Attorney General), [2012] O.J. no. 2842, para. 2.

41 Affidavit of Howard Gomberg (hereinafter, “Gomberg™), Applicants’ Application Record, Tab 8, pg, 57-59,

paras. 5-7 and 9-11.



31.  Ashok Charles, another former plaintiff in this proceeding,42 was born in India. He
believes in the “fundamental democratic principle of equality and regards the monarchy as
an undemocratic institution based on hereditary privilege”. Although he is opposed to all
fnonarchies, the British monarchy, in particular, killed and repressed his ancestors in India.
He deposes that swearing allegiance to the British monarchy was “repulsive” and
“repugnant”. But because it was important to him to become a Canadian citizen, he took

the Oath to the Queen. Years later, he continued to feel “ideological discomfort and

. 4
distress”.*

32.  Finally, twenty-seven years later, Mr. Charles publicly recanted the Oath to the Queen
while, at the same time, confirming the remainder of the oath.** He asked, in his letter to
the Minister of Citizenship and Immigration, whether his citizenship was affected by his
recantation.*’ He was heartened when he learned that he could remain a Canadian citizen
and that “the Canadian government recognized that my complete absence of aHegiance
and faithfulness to the Queen and other members of her family did not make me less

worthy of Canadian citizenship.”46

Origins of the Citizenship Oath

33.  The citizenship oath originated in a historical period when people born in Great Britain
and other Commonwealth countries, including Canada, were considered British subjects.
British subjects immigrating to Canada did not have to be naturalized and thus were not

required to take the citizenship oath. The citizenship oath was only required of non-British

2 Roach v. Ontario (Attorney General), [2012] O.J. no. 2842, para. 2.

4 Affidavit of Ashok Charles (hereinafter, “Charles”), Applicants® Application Record, Tab 7, pgs. 50-51, paras. 1,
and 5-9.

4 Charles, Applicants’ Application Record, Tab 6, pg. 52, paras. 12-13.

* Ibid., pg. 52, para. 14.

% Ibid., pgs. 52-53, paras. 15-16.



34.

35.

subjects, who accounted for only a minority of immigrants to Canada since Canadian
public policy gave preference to immigrants from Great Britain, the Commonwealth, the
United Sfates and Europe.’

The legal status of a Canadian citizen was not introduced until the Citizenship Act of
19478 At that time, British subjects continued to be exempted from taking the citizenship
oath.*

British subjects continued to enjoy special treatment under immigration laws until the
Citizenship Act of 1977 eliminated distinctions based on whether people had British or

.. . .50
non-British origin.

E. Does the Oath to the Queen have a clear meaning?

36.

37.

38.

39.

Although the words in lthe Oath to the Queen refer specifically to “her Majesty Queen
Elizabeth the Second, Queen of Canada, her Heirs and Successors,” it is unclear to whom
the Oath to the Queen actually refers.

There are no materials prepared by the Canadian government to explain the meaning of
the words “Heirs” and “Successors” in the Oath to the Queen.”!

If an applicant for citizenship asked an official presiding at a citizenship ceremony what
the words “Heirs” and “Successors” in the Oath to the Queen meant, the official would be
advised to seek advice before answering the question.**

Even the Manager of Citizenship Legislation and Program Policy at the Department of

Citizenship and Immigration, Ms. Rell Deshaw, would have to seek 1ega1 advice before

7 White, Applicants’ Application Record, pgs. 66-68, paras. 24-27, 30 and 32.

8 Ibid., pg. 66, para. 24.

* Ibid.pg. 68, para. 32.

* Ibid., pg. 70, para. 38

3! Transcript of Cross-Examination of Rell DeShaw, Applicants’ Application Record, Tab 11, paras. 80, and 87-88.
%2 Ibid., para. 76.



40.

41.

42.

43.

explaining the meaning of “Heirs” or “Successors”, including whether those two words
have the same or different meaning from each other, and clarifying whether the Oath to
the Queen includes a promise of allegiance to Prince William.”

Courts have suggested that the Oath to the Queen has a meaning that differs from a literal
interpretation of the words. It has been suggested that “the oath can be regarded, not as a
promise to a particular person, but as a promise to the theoretical political apex of our
Canadian parliamentary system of constitutional monarchy.”*

It has also been suggested that the oath represents a “solemn intention to adhere to the
symbolic keystone of the Canadian Constitution as it has been and is, thus pledging an
acceptance of the whole of our Constitution and national life” and that it is basically a
requirement that an applicant “expréss agreement with the fundamental structure of our
country as it is.” 5

However, a plain reading of the actual words of the Oath to the Queen implies allegiance
to Queen Elizabeth the Second as an individual, to her heirs whether or not they ever
become head of state and to her successors, regardless of how despotic a successor may
be.

When Mr. Ashok Charles, who had taken the citizenship oath and become a Canadian
citizen, publicly recanted the Oath to the Queen (and affirmed the other portions of the

citizenship oath), he was informed by the Minister of Citizenship and Immigration that his

recantation did not affect his citizenship.”®

53 Ibid., paras. 60-73 and 81-86.

. 3 In re Citizenship Act and in re Werner Willi Peter Heib, [1980] 1 F.C. 254, para. 8.

55 Roach v. Canada (Minister of State for Multiculturalism and Citizenship) (C.4.), [1994] 2 F.C. 406, para. 15.
56 Charles, Applicants® Application Record, Tab 7, pgs. 52-53, paras. 12-15.

10



44.

F.

45.

46.

47.

In fact, when Mr. Gomberg made it known to officials that he was taking the citizenship
under duress and wrote “under duress” above his signature, no concerns were expressed

and he was allowed to proceed and become a Canadian citizen.”’

The Present Political and Cultural Context

The national and ethnic origin of the Canadian population is much more diverse today
than it was in the late 1800s. In the late 1800s, a majority (60.5%) of the Canadian
population reported British origin. More recently, in 2001, 9% reported British origin
alone and 25% reported British origin together with other places of origin. There has been
a significant décline in the proportion of the Canadian population that considers itself to be
of British origin. At the same time, the proportion reporting origins other than British,
French or Aboriginal increased significantly, from 7.7% in 1871 to 25.2% in 1971.%%

A survey conducted for Citizenship and Immigration Canada found that 51% of
respondents felt that a new citizenship oath should not refer to the monarchy.>

In fact, surveys conducted by Angus-Reid Strategies in 2007 and 2008 concluded that the
majority of respondents believe it is time to end Canada’s ties to the British monarch. A
further survey conducted by Harris/Decima in 2012 found that a majority of respondents
agreed that Canada should be made a fully independent country by retiring the British

monarchy as the head of Canada’s governments.6°

37 Gomberg, Applicants’ Application Record, Tab 8, pgs. 58-59, paras, 7-8 and 12-14.

5% White, Applicants’ Application Record, Tab 9, pgs. 73-74 and 76, paras. 50, 55, 61 and 62.
* Ibid., pg. 82, para. 80.

8 Ibid., pgs. 83-84, paras. 82-85 and 87-88.

11



r

48.

49.

50.

51.

52.

53.

Moreover, another poll, conducted in 2002 found that only 5% of respondents could
identify the Queen as Canada’s head of state; 69% of respondents thought that the Prime
Minister was the head of state.®'
Since the late 1900s, there have been various proposals and debates about changing the
citizenship oath to omit the Oath to the Queen.® At least several Members of Parliament
have proposed and/or advocated a citizenship oath that pledges allegiance only to Canada,
and not the Queen.® In 1994, when Citizenship and Immigration Canada asked a team of
writers to draft a new oath, the result was:
I am a citizen of Canada and I make this commitment: to uphold our laws and
freedoms, to respect our people in their diversity, to work for our common well-
being and to safeguard and honour this ancient Northern land.*
In Ontario, since 1992, new lawyers can choose whether or not to take an oath to the
Queen.® The same is the case in Manitoba.®
Similarly, police officers in Ontario can choose whether or not to take an oath to the
Queen.67
People working in the federal public service take an oath of service that makes no
reference to the Queen.®®

Australia, a Commonwealth country that, like Canada, has retained the British monarchy

as its head of state, eliminated reference to the British monarchy from its citizenship oath

¢! Ibid., pgs. 81-82, paras. 78.

€ Ibid., pgs. 70-72, paras. 39-44.
8 Ibid., pgs. 71-72, paras. 41-44,
8 Ibid., pg. 70, para. 40.

8 Jbid., pg. 92, para. 112.

% Ibid., pg. 92, para. 113.

87 Ibid., pg. 92, para. 114,

8 Ibid,, pgs, 92-93, para. 115.

12



54.

55.

56.

in 1994. Since that time, their oath requires a pledge of loyalty to Australia and to uphold

69

PART IIT - ISSUES AND ARGUMENT

Does the Oath to the Queen violate Freedom of Conscience and Religion pursuant to
Section 2(a) of the Charter?

Freedom of conscience and religion within the meaning of Section 2(a) of the Charter
protect the freedom to hold both religious and non-religious beliefs.”

Freedom includes the right to be free from coercion:

Freedom can primarily be characterized by the absence of coercion or constraint.
If a person is compelled by the state or the will of another to a course of action or
inaction which he would not otherwise have chosen, he is not acting of his own
volition and he cannot be said to be truly free. One of the major purposes of the
Charter is to protect, within reason, from compulsion or restraint. Coercion
includes not only such blatant forms of compulsion as direct commands or act or
refrain from acting on pain of sanction, coercion includes indirect forms of
control which determine or limit alternative courses of conduct available to
others. Freedom in a broad sense embraces both the absence of coercion and
constraint, and the right to manifest beliefs and practices. Freedom means that,
subject to such limitations as are necessary to protect public safety, order, health,
or morals or the fundamental rights and freedoms of others, no one is to be forced
to act in a way contrary to his beliefs or his conscience.”!

Conscientious beliefs that are not based in religion are protected under Section 2(a). In her
concurring opinion in R. v. Morgentaler72 , Justice Wilson found that “conscientious
beliefs which are not religiously motivated are equally protected by freedom of conscience
in s. 2(a)”” and that, specifically, a woman’s right to decide whether or not to terminate

her pregnancy was protected by Section 2(a). She described the protected decision as an

% Ibid., pgs. 26-27, paras. 91-94.
™ R v. Big M Drug Mart, [1985] 1 S.C.R. 295, paras. 94-95.

7! Ibid., para. 95.

211988] 1 S.C.R. 30.
3 R. v. Morgentaler, [1988] 1 S.C.R. 30, para. 251.

13



57.

“essentially... moral decision, a matter of conscience...[which] must be the conscience of
the individual.””* In support of her opinion, Justice Wilson quoted Chief Justice Dickson

in R. v. Big M Drug Mart Ltd., as follows:

It is because of the centrality of the rights associated with freedom of individual
conscience both to basic beliefs about human worth and dignity and to a free and
democratic political system that American jurisprudence has emphasized the
primacy of “firstness™ of the First Amendment. It is this same centrality that in
my view underlies their designation in the Canadian Charter of Rights and
Freedoms as “fundamental”. They are the sine qua non of the political tradition
underlying the Charter.

Viewed in this context, the purpose of freedom of conscience and religion
becomes clear. The values that underlie our political and philosophic traditions
demand that every individual be free to hold and to manifest whatever beliefs and
opinions his or her conscience dictates, provided inter alia only that such
manifestations do not injure his or her neighbours or their parallel rights to hold
and manifest beliefs and opinions or their own. Religious belief and practice are
historically prototypical and, in many ways, paradigmatic of conscientiously-held
beliefs and manifestations and are therefore protected by the Charter.”

In Roach v. Canada (Minister of State for Multiculturalism and Citizenship )(C.A.), the
earlier case in which Mr. Charles Roach challenged the Oath to the Queen on Charter
grounds at the Federal Court, Justice Linden, in dissent but not overruled on this point,
followed Justice Wilson’s opinion. He held that the Oath to the Queen could be challenged
on the basis of freedom of conscience under Section 2(a) without having to rely on
freedom of religion.76 He found that freedom of conscience “is aimed at protecting views
based on strongly held moral ideas of right and wrong, not necessarily founded on any
organized religious principles” and, like Justice Wilson, that freedom of conscience and

freedom of religion are related in that they “describe the location of profound moral and

™ Ibid., para. 249.
7 Ibid., para. 250.
" Roach v. Canada (Minister of State for Multiculturalism ad Citizenship)(C.A.), [1994] 2 F.C. 406, para. 45.
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58.

59.

60.

61.

ethical beliefs, as distinguished from political or other beliefs which are protected by

paragraph 2(b).”"”’

Although Linden J. agreed that Mr. Roach’s application should be struck out because he

thought that Mr. Roach’s pleadings, in that case, did not allege a coercive burden that

would not be trivial or insubstantial, Linden J. stated that there might have been “a valid

argument regarding freedom of conscience had he articulated a conscientious objection to

the content of the oath or affirmation.””®

It is submitted that such "a conscientious objection to the content of the oath" is clearly

articulated in the present application.

In Maurice v. Canada (Attorney General)”, the Federal Court held that the applicant’s

freedom of conscience under Section 2(b) had been violated when his request for a

vegetarian diet was denied after he renounced his Hare Krishna faith and the basis of his

request was no longer religious. The Federal Court held that the applicant’s belief system,

though not religious, was protected by Section 2(b):
Vegetarianism is a dietary choice, which is founded in a belief that consumption
of animal products is morally wrong. Motivation for practicing vegetarianism
may vary, but, in my opinion, its underlying belief system may fall under an
expression of “conscience”... .Therefore, in my opinion, just as the entitlement
for a religious diet may be found in s. 2(a) of the Charter, a similar entitlement for
a vegetarian diet exists based on the right to freedom of conscience.®

In the Maurice case, the Federal Court found that the applicant had sufficiently

demonstrated his conscientious belief on the basis of his “numerous requests and

grievances regarding this issue [of obtaining a vegetarian diet], the extensive time and

77 Ibid., para. 45.

78 Ibid., para. 48.

[2002] E.C.J. No. 72 (hereinafter, “Maurice™).

% Maurice v. Canada (Attorney General), [2002] F.C.J. No. 72, paras. 10 and 12.
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62.

63.

64.

65.

66.

effort he has expended on this judicial review, as well as his sustained efforts to maintain a
vegetarian diet.”®!

In Alberta v. Hutterian Brethren of Wilson Colony, the Supreme Court acknowledged that
Section 2(a) protects both religious beliefs and those of “athiests, agnostics, sceptics and
the unconcerned” and that “[i]n judging the seriousness of the limit in a particular case, the
perspective of the religious or conscientious claimant is importan’f.”82

The requirement to take the Oath to the Queen interferes with Ms. Topey’s religious
freedom as a Rastafarian because it imposes a coercive burden on her to act against her
religious beliefs as a condition to enjoying the privileges of citizenship.

Mr. McAteer and Mr. Bar-Natan Believe in equality: that all people are born equal. They
oppose the monarchy because it is a system that perpetuates hereditary privilege. They
have not taken the Oath to the Queen because it requires them to affirm their loyalty and
true allegiance to the Queen who, as the Monarch, symbolizes inequality to which they are
fundamentally opposed.

Mr. McAteer and Mr. Bar-Natan’s beliefs are protected by freedom of conscience because
they are deeply held moral and ethical beliefs that are fundamental to their identities. Their
belief in equality informs their social relations and vision of society.

The requirement to take the Oath to the Queen exerts coercive force on Mr. McAteer and

Mr. Bar-Natan as they can only obtain Canadian citizenship if they are willing to violate

their morality.

8 Jbid., para. 15.
8212009] 2 S.C.R. 567, para. 90.
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68.

69.

70.

71.

The coercive burden of the oath requirement is very substantial because of the
fundamental nature of the Applicants' religious and conscientious beliefs . The Applicants
have demonstrated the 'deeply held nature of their beliefs by choosing to give up the
privileges of citizenship rather than violate those beliefs.

Some people who have taken the Oath to the Queen despite holding religious and
conscientious beliefs that are inconsistent with it have felt compromised for years
afterwards. Mr. Gomberg deposes that he experienced ongoing “mental anguish”. Mr.
Charles deposes that he experienced “ideological discomfort and distress” until he
publicly recanted the Oath to the Queen twenty-seven years later.

It is submitted that the fact that so many Canadians do not support the continuation of the
Monarchy leads to the inescapable conclusion that many citizenship applicants take the
Oath to the Queen without any real consideration of its implications. The insistence on the
Oath to the Queeﬁ is an obstacle only to those who, like the Applicants, do not support the

Monarchy and also take oaths very seriously.

Does the Oath to the Queen violate freedom of expression pursuant to Section 2(b) of the
Charter?

Section 2(b) of the Charter protects a broad scope of expressive activity that “conveys or
attempts to convey meaning, or that has expressive content”.®?

Where the purpose of a law is neutral as to expression, a violation of Section 2(b) may be
made out if the applicant demonstrates that the effect of the law limits expression and that

the meaning behind the expression relates to certain principles. The Supreme Court

described these principles as follows:

8 Jrwin Toy Ltd. v. Quebec, [1989] 1 S.C.R. 927, paras. 41-43.
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72.

73.

74.

(1) seeking and attaining the truth is an inherently good activity; (2) participation
in social and political decision-making is to be fostered and encouraged; and (3)
the diversity in forms of individual self-fulfillment and human flourishing ought
to be cultivated in an essentially tolerant, indeed welcoming, environment not
only for the sake of those who convey a meaning, but also for the sake of those to
whom it is conveyed. In showing that the effect of the government's action was to
restrict her free expression, a plaintiff must demonstrate that her activity promotes
at least one of these principles. It is not enough that shouting, for example, has an
expressive element. If the plaintiff challenges the effect of government action to
control noise, presuming that action to have a purpose neutral as to expression,
she must show that her aim was to convey a meaning reflective of the principles
underlying freedom of expression. The precise and complete articulation of what
kinds of activity promote these principles is, of course, a matter for judicial
appreciation to be developed on a case by case basis. But the plaintiff must at
least identify the meaning being conveyed and how it relates to the pursuit of
truth, participation in the community, or individual self-fulfillment and human
flourishing.®*

i) Requirement to take Oath to the Queen is Forced Expression

The Oath to the Queen is a statement that conveys a pledge of loyalty and allegiance to the
Queen, her heirs and her successors. The Applicants are fundamentally opposed to
conveying this meaning because of their religious and/or conscientious beliefs.

In addition to protecting the right to express certain content, freedom of expression also
protects the right not to be compelled to say certain things.85

The Supreme Court held that a labour adjudicator’s order requiring that an employer
include certain uncontésted facts in a letter of reference infringed the employer’s freedom

of expression under Section 2(b). Lamer J., speaking for the majority on this point, stated:

There is no denying that freedom of expression necessarily entails the right to say
nothing or the right not to say certain things. Silence is in itself a form of
expression which in some circumstances can express something more clearly than
words could do. The order directing appellant to give respondent a letter
containing certain objective facts in my opinion unquestionably limits appellant's
freedom of expression.®

8 Ibid., para. 53.

8 Slaight Communications v. Davidson, [1989] 1 S.C.R. 1038.

% Ibid, para. 92.
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75.

76.

77.

In accordance with the above principle, the Supreme Court subsequently decided that
requiring a health warning on tobacco packages infringed freedom of expression.
McLaughlin J. wrote:
...I take the view that s. 9 of the Act, which requires tobacco manufacturers to
place an unattributed health warning on tobacco packages, also infringes the right
of free expression. As La Forest J. notes in para. 113, this Court has previously
held that "freedom of expression necessarily entails the right to say nothing or the
right not to say certain things": Slaight Communications Inc. v. Davidson, [1989]
1 S.C.R. 1038, at p. 1080, per Lamer J. (as he then was). Under s. 9(2), tobacco
manufacturers are prohibited from displaying on their packages any writing other
than the name, brand name, trade mark, and other information required by
legislation. The combination of the unattributed health warnings and the
prohibition against displaying any other information which would allow tobacco
manufacturers to express their own views, constitutes an infringement of the right
to free expression guaranteed by s. 2(b) of the Charter.”’
The requirement that the Applicants take the Oath to the Queen as a condition of Canadian
citizenship denies the Applicants the right to refrain from expressing loyalty and
allegiance to the Queen, her heirs and her successors and therefore infringes the
Applicants’ freedom of expression. The fact that the Queen is Canada’s head of state is
irrelevant; the right not to express even objective, uncontested facts is protected under
Section 2(a).
The Applicants’ opposition to taking the Oath to the Queen is based on the Applicants’
religious and conscientious beliefs. In the case of Simone Topey, a Rastafarian, her beliefs
are religious beliefs which relate to her pursuit of truth, self-fulfillment and self-
actualization. In the case of Mr. McAteer and Mr. Bar-Natan, their belief and commitment

to equality fundamentally informs their contributions to social and political decision-

making and participation in their communities.

8 RJR McDonald Inc. v. Canada (Attorney General), [19951 3 S.C.R. 199, para. 124.
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78.  The right not to take the Oath to the Queen is therefore protected by Section 2(b) of the

Charter.

ii) Taking the Oath to the Queen restricts subsequent expression

79.  The Applicants clearly take oaths seriously and feel morally bound to honour any oaths
that they take.

80. If the Applicants took the Oath to the Queen, they would feel morally bound to be loyal to
the Queen, her heirs and her successors, and would, as a result, thereafter be unable to
freely express their opposition to the monafchy.

81. Infact, Ms. Rell DeShaw, Manager of Citizenship Legislation and Program Policy at the
Department of Citizenship and Immigration, stated that participation in activities to get rid
of the monarch in Canada would be inconsistent with taking the citizenship oath and that,
consequently, a person who feels that he/she cannot take the oath and agree to its contents
could be barred from becoming a Canadian citizen by that requirement.88

82. In Mr. Roach’s earlier case at the Federal Court, the seriousness nature of oaths was
emphasized by Linden J.:

Through and oath or affirmation, a person attests that he or she is bound in
conscience to perform an act or to hold to an ideal faithfully and truly. An oath
“relies on the individual’s inner sense of personal worth and what is right”.
;A;;'l.oath or affirmation, therefore, is not a matter to be taken lightly; when, for
reasons of conscience, a person feels he or she cannot swear a certain oath or

make a certain affirmation, one must carefully consider that position, for it shows
that that person takes the oath seriously, something we wish to support.®

8 Transcript of Cross-Examination of Rell DeShaw, Applicants’ Application Record, Tab 11, paras. 110 and 118-

119.
8 Roach v. Canada (Minister of State for Multiculturalism ad Citizenship)(C.A.), [1994] 2 F.C. 406, paras. 36 and

42.
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83. Linden J., in his dissent, found that Mr. Roach might be able to show that his freedom of
expression under Section 2(b) is violated by the requirement to take the Oath to the Queen.
He wrote:
If someone is fundamentally opposed to a significant aspect of that Constitution,
and wishes to work toward its abolition, not merely its reform, it is arguable that
that person may violate the oath by words and conduct in furtherance of that goal.
It may not be unreasonable for the appellant...to feel that, by taking this oath, he
is inhibited to some extent in his anti-monarchy activities. In other words, his
serious view of the oath might be taken seriously. It may be that, after a trial, it
might be concluded that the appellant was being made to choose between his
political principles and his enjoyment of Canadian citizenship, something the
Charter is supposed to prevent.90
84. Moreover, it is an offence under the Citizenship Act to make a misrepresentation in the
process of obtaining citizenship, and a person can lose their citizenship if they obtained it
by a misrepresentation.”’ It would appear that a person who is opposed to monarchy
would be making a misrepresentation if the person took the Oath to the Queen.
85.  Other Canadian citizens are not similarly restricted. Canadian citizens born in Canada and
Canadian citizens born outside of Canada to a Canadian parent are not required to take any
Oath to the Queen. Canadian citizens who were naturalized but who have no objection to
the content of the Oath to the Queen experience no similar limitation on their social or
political activities. Canadian citizens who were naturalized but who do not take oaths
seriously also experience no similar limitation.
86. Social and political activities that support the abolition of the monarchy are expressive
activities that engage the principles underlying Section 2(b). These activities are part of

the social and political discourse that provides the context and informs, directly and

indirectly, social and political decision-making, one of the principles underlying Section

% Ibid., para. 57.
*! Citizenship Act, ss. 10(1) and 29(2).
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